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It is a great pleasure for me to be 
able to address you today on the topic 
of the Professions and Com petition Pol­
icy. This is, of course, a subject which 
is of very great and very immediate 
interest to myself and my officials, and 
we have looked forward to this Confer­
ence and the opportunity it affords for 
informed discussion of the issues. A t 
the same time I am very glad to be able 
to lend my support to the program in 
law and economics developed by Profes­
sor Trebilcock and his colleagues. Ex­
perience in the U.S. tells us that the 
skills and outlook garnered from the 
study of these two im portant disciplines 
can lead to significant new insights on 
some of the m ajor questions of publ;c 
policy. I am confident that the program 
at the University of Toronto will bear 
this out.

Exactly 200 years ago Adam Smith 
proferred the following advice:

People of the same trade seldom meet 
together, even for merrim ent and di­
version, but the conversation ends in 
a conspiracy against the public, or in 
some contrivance to raise prices . . . 
though the law cannot hinder people 
of the same trade from sometimes 
assembling together, it ought to do 
nothing to facilitate such assemblies, 
much less to render them necessary.

Smith was a profound cynic, but 
the essence of his message that power 
unchecked is power misused has proved 
itself over time. We are now beginning 
to appreciate the relevance of that mes­
sage as it applies to the self-regulating 
professions.

The professions have, in some cru­
cial respects, long enjoyed a public policy 
stance of benign neglect. W hile for some 
time there has been concern over indi­
viduals’ access to professional services, 
it is only recently that the professions 
have themselves been put on the examin­
ing table and subjected to the kind of 
careful probing that is fam iliar to other 
im portant participants in the m arket pro­
cess. U nderstandably, a critique of the 
professions is not something one enters 
into lightly. As one observer has put it, 
“The professions operate in an atm os­
phere of sacerdotal reverence: the still­
ness of the courtroom , the antiquity of 
the solicitor’s office, the embarrassed 
silence of the D octor’s surgery. How 
unseemly to apply economic analysis to 
all that!” *

These, however are irreverent times. 
Many have come to accept the wisdom 
of Shaw’s dictum that “all great truths 
begin as blasphemies” : and “unseemly” 
or not, the task of evaluating the role 
and structure of the professions, and of 
putting in place the needed safeguards 
has begun.

As many of you are no doubt aware, 
the professions were brought under Com­
bines Law along with other service in­
dustries following the recent passage of 
Bill C-2. As a result of this legislation 
Canada no longer has the dubious dis­
tinction of being one of the only develop­
ed countries to exclude the important 
and rapidly growing service sector from 
its competition law. W hat is significant 
about the amendments in the present 
context, however, is the opportunity they 
afford for a response to the special prob­
lems of the self-regulating professions. 
These problems have received some sig­
nificant attention in recent years; most 
notable has been the work of the M cRuer 
Commission and the Committee on H eal­
ing Arts in Ontario, The Castonguay 
Commission in Quebec and the select 
committee on the professions in Alberta, 
and the Report of the Economic Council 
on Competition Policy. In the next little 
while, I would like to describe some 
of the concerns that my departm ent has 
in this area, and to try to elaborate on 
some of the issues that emerge from the 
decision to extend competition policy 
to the self-regulating professions.

The argument for extending com­
petition policy to the professions arises 
out of a recognition of the substantial 
benefits that are available when m arket 
forces are allowed to assert themselves. 
In other sectors of the economy we 
have found that perform ance is consid­
erably improved in an environment that 
rewards superior productivity, and penal­
izes waste and inefficiency. We have 
seen that effective competition encour­
ages the development of new products 
and improved patterns of production, 
and generally helps promote the most 
efficient use of the economy’s scarce 
resources.

Also, we have, I think, come to 
appreciate the considerable appeal of 
the simple system of natural justice 
wherein a free functioning m arket is the 
arbiter of who receives what. When 
economic rewards are affected by re­
strictions in the system or influenced 
by adm inistrative decisions, differences

in these rewards become less under­
standable, and often, less acceptable. 
I must say that I find this in itself to be 
a compelling argument on behalf of a 
competitive system.

For those who value the benefits 
of a m arket system there is much that 
is disturbing about the structure and role 
of the self-governing professions. The 
very notion of self-regulation is inimical 
to the concept of a competitive system 
where the m arket sets the terms of pro­
duction and establishes the required dis­
cipline. And indeed licensure laws often 
have an uncanny resemblance to cartel 
arrangements designed specifically to re­
strict competition among members of an 
industry; in this sense licensure can be 
seen as a way of enlisting the enforcement 
powers of the state to help in the very 
difficult task of organizing and policing 
an agreement to, for example, refrain 
from price cutting.

I would like to stress that I am not 
questioning the motives of professional 
groups; what I am concerned about is 
the effect of their behaviour and the 
costs that professional arrangements, 
however inspired, impose on society. The 
M cRuer Commission noted that 22 self- 
soverning professions and occupations 
in Ontario had been given “statutory 
power to license, govern and control 
those persons engaged in them ” . Under 
this and similar authority in other prov­
inces, professional associations have been 
able to establish training and character 
requirements for prospective members; 
to set fee schedules and determine the 
form of various charges; to prohibit ad­
vertising and related competitive prac­
tices; and to influence generally the form 
and manner in which professional ser­
vices are supplied. It is not clear that 
all or even most of these restrictions 
have provided significant positive bene­
fits to the public. W hat seems more 
apparent is their substantial effect in 
reducing competition, impeding innova­
tion and change, and raising costs and 
prices for many professional services.

Some years ago the British M onop­
olies Commission looked at the general 
effect of certain restrictive practices in 
the professions. They summarized the 
concerns which arose from their exam­
ination of the evidence as follows:

Collective arrangements which signi­
ficantly limit the freedom of the parties 
in the conduct of their business may 
be expected to result in higher prices, 
less efficient use of resources, dis- 
couraqement of new developments and 
a tendency towards rieidity in the 
structure and trading methods of those 
businesses. Such collective restrictions 
tend to reduce the pressures upon 
those observing them to increase their 
efficiency. They may also delay the
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introduction of new forms of service 
and the elimination of inefficient prac­
titioners.*

This puts the problem well, though 
I think most observers would be inclined 
to express the latter point more force­
fully. As Milton Friedm an has pointed 
out, advances in knowledge and in meth­
ods of organization and production often 
come from the work of “Quacks” and 
“Crackpots” —  from those who are 
willing to try the new and the unorthodox. 
A freely functioning m arket tolerates 
this sort of diversity and encourages 
experimentation which is likely to im­
prove upon producers’ ability to meet 
consumer demands. But members of the 
self-regulating professions are strongly 
encouraged to conform to the “prevailing 
orthodoxy”, and if they want to remain 
in good standing, they are often severely 
limited in the kind of experimentation 
they can undertake. The result has most 
certainly been to delay the introduction 
of new forms of service and to lend 
support to the inefficient and uninnova- 
tive practitioner.

One of the most disturbing effects 
of market restrictions, as I mentioned, 
is that it leads to economic differentials, 
which are difficult to justify. In the case 
of professional groups, it has proven 
difficult to get a reliable quantitative 
reading of this effect; analysts have not 
been completely successful in disentang­
ling the monopoly profits which are 
attributable to restrictions, from the high­
er earnings which represent a legitimate 
compensation for greater education and 
train ing  greater ability, loneer hours of 
work, increased responsibility and other 
factors. But this is not to say that evi­
dence of excess or monopoly gains in the 
professions is lacking. The appearance 
of a long queue of willing entrants in 
itself suggests that returns to an occupa­
tion are more attractive than one would 
expect in a competitive market, and such 
queues have, of course, not been un­
common in the case of the most lucrative 
professions. This is especially the case 
if we count, as we should, those who meet 
the minimum standards and would join 
the queue had thev not been deterred 
from standing in line by the higher ef­
fective standards actually used to ration 
entrants to the major professional schools.

Proponents of licensure laws argue 
that they are necessary to ensure a certain 
quality of professional service and to 
protect the consumer from fraud and 
incompetence. Certainly there may be a 
case for supporting the consumer in a 
market situation where he is likely to be 
severelv disadvantaeed by a lack of in­
formation and knowledge; or where his 
decision is likely to have implications 
for others in society which he would not 
be willing or able to consider. From

my vantage point, I can appreciate this 
better than most, but how helpful are 
various licensure laws and restrictions 
to the consumer? And do the benefits 
that are available justify the substantial 
costs which accompany the imposition 
of professional controls? I would suggest 
to you that if Federal and Provincial 
authorities had asked themselves these 
questions a long time ago, the m arket 
for professional services would be very 
much different from what it is today.

Let us look first at the concept of 
licensing itself. One might well be sus­
picious of licensure at the outset due to 
the fact that the pressure for licensing 
invariably comes not from the consumers 
whom it is to protect, but from the trades 
and professions themselves. Friedman 
suggests that this may be because the lat­
ter groups are more aware than others 
of how much they exploit the customer 
and can most clearly see the need for 
consumer protection. Be that as it may 
licensing is a considerably less than 
ideal form of consumer protection, and 
one need not be experienced in developing 
consumer legislation to realize this. The 
fact that a professional met certain stan­
dards at the beginning of his career is 
clearly not much of a guide to his current 
competence, and while professional asso­
ciations purport to investigate fraud and 
incompetence, the evidence would suggest 
that this activity is pursued with some­
thing less than undiluted zeal.

A recent study by the U.S. Federal 
Trade Commission sheds some revealing 
lieht on the question of licensing. The
F.T.C. made a comparison of the tele­
vision repair industry in three separate 
areas: California, where there is a sys­
tem of registration and a Bureau of R e­
pair Services to investigate fraud: Loui­
siana, where there is a system of m an­
datory licensing by a Board comprised 
of members of the industry: and the 
District of Columbia, where there are 
no controls of any type. The study found 
that the price of repairs in Louisiana, 
the state with licensing, was more than 
20%  higher than in the other two areas. 
But no fewer instances of fraud were 
found in Louisiana than in the District 
of Columbia, the area without controls; 
and the highest quality of service was 
evident in California where the Bureau 
of Repair Services was at work.

Similar results have emerged from 
studies of regulation in the Canadian 
Trucking Industry. These studies attem p­
ted to com pare intraprovincial trucking 
in provinces where the industry is firmly 
regulated —  specifically British Columbia. 
Saskatchewan and M anitoba —  with that 
in Alberta where there is no regulation 
and, in some other provinces where 
there are lesser degrees of regulation;

in O ntario, for example, there is no 
regulation of rates, while in Quebec 
where there is also a regulatory authority 
trucking rates have been de facto not 
regulated. No evidence was found in 
this work that carriers in the provinces 
which required licensing were as a rule 
safer than those in Alberta. N or was 
there any indication that small shippers 
and small towns in the latter province 
were suffering from a lack of service. 
W hat these studies did find was a quite 
significant difference in costs and in 
trucking rates between regulated and un­
regulated provinces. In the m ost recent 
study John Palm er estimated that de 
facto regulation leads to rates which are 
about two cents higher per ton mile.*

These studies indicate to me that 
it is well to remain highly suspicious of 
the supposed benefits of licensure. Ap­
parently I am not alone in this view. The 
M cRuer Commission, The Castonguay 
Commission and the Econom ic Council 
all saw the need to have the public view­
point more firmly represented in licensing 
decisions and accordingly recommended 
that lay members be appointed to the 
governing bodies of professional asso­
ciations. This would certainly be a posi­
tive move, and the actions some prov­
inces have already taken in this direction 
are to be commended. Especially notable 
in this regard are the steps which have 
been taken in Quebec —  via the enact­
ment of a Professional Code and the 
establishment of a Professions Board —  
to ensure public representation in the 
adm inistration of professional corpora­
tions, and to generally help prevent the 
abuse of power by professional bodies. 
Developments of this sort should help to 
reduce the cynicism that often surrounds 
the activities of professional groups. And 
with lay representation the decisions of 
professional bodies should reflect a broad­
er perspective, and, hopefully, an im­
proved understanding of what constitutes 
the public interest. In practical terms I 
would hope that the result would be a 
more careful consideration of such issues 
as the functions of para-professionals, 
and the length of professional training —  
both of which, of course, directly affect 
the price of professional services as well 
as the economic return to existing prac­
titioners.

However, notwithstanding improve­
ments of this type licensing can be a very 
costly m arket restriction, and this is 
the case both where licensing is by the 
industry and where the control is excer- 
cised by a government aeency or commis­
sion, as in trucking. I would suggest 
to you, therefore, that we must also begin 
to take a much more critical look at 
licensure itself. We must recognize that 
licensing is likely to raise the price of 
professional services and that its influence

16 THE ONTARIO LAND SURVEYOR, SUMMER 1977



on the quality of professional care could 
quite possibly be perverse. For example, 
by imposing sufficiently stringent entry 
requirements we could ensure that O n­
tario has the most highly qualified bar­
bers anywhere. But the result would not 
necessarily be an improvement in the 
quality of male coiffure in the province. 
Faced with higher prices and a lack of 
low cost alternatives some males would 
probably seek out the haircutting services 
of their wives; others would just go with­
out a haircut for longer than usual. The 
effect of the licensing restriction, there­
fore, could conceivably be to make On­
tario males a shabbier looking lot than 
before.

Too often in the past we have failed 
to appreciate these sorts of implications. 
We did not try and tally up the costs 
of regulation or to look beyond the tradi­
tional justifications for licensing. We 
should now realize that licensing exists 
in many cases where there are no maior 
information problems or exceptional risks, 
and where the consumer is reasonably 
able to determine his own best interest. 
We should recognize that in some in­
stances where licensing would seem war­
ranted the costs may not justify it. And 
we should be aware that there are less 
restrictive alternatives to licensing, such 
as registration and certification, and that 
in many cases these may be more ap­
propriate forms of intervention in the 
market.

Adopting a more critical stance to­
wards demands for licensing and inserting 
a public presence on the governing bodies 
of professional associations are two ap­
proaches to the problems arising from 
self-regulation in the professions. A third 
response is to focus directly on the ac­
tivities and rules of professional bodies 
and to try to ensure that these are in 
the public interest. This, of course, is 
the approach underlying the recent a - 
mendments to C anada’s Combines Law.

Competitive forces have long been 
im portant in bringing the public interest 
to bear in the decisions of groups and 
individuals. So it is only logical, where 
there is reason to be concerned about 
the public interest as it relates to m atters 
of price and efficiency, to begin to look 
to competition policy for a solution. 
The immediate question that arises, how­
ever, is ‘can competition policy be made 
to apply to the activities of bodies which 
have received their authority under pro­
vincial statute?’ I think the answer is: 
to a considerable extent, yes. The jur­
isprudence indicates that activities which 
are expressly authorized by statute are 
outside the purview of the Combines 
Act (reference re The Farm  Products 
M arketing Act, (1957) S.C.R. 198). It 
has similarly been held that the specific

powers granted by a legislature and ex­
ercised by a board or commission are, 
for the most part, not subject to the act. 
I say ‘for the most part’ because in the 
Canadian Breweries case (Regina v. 
Canadian Breweries Limited (1960) O.R. 
601), Justice M cRuer indicated that an 
exception could be made where a re­
striction “operated or is likely to operate, 
so as to hinder or prevent the Provincial 
body from effectively exercising the 
powers given it to protect the public 
interest” . However, and very significantly, 
it has been held that Combines Law 
may apply to certain activities of regu­
lated industries. Here again I quote Chief 
Justice M cRuer:

“There may, however, be areas of 
competition in the market that are not 
affected by the exercise of the powers 
conferred on the Provincial body in 
which constraints on competition may 
render the operations of the combine 
illegal.”

We have concluded from this that 
competition law does indeed have some 
application to the self-regulating pro­
fessions. I should po ;nt out, however, 
that there is a good deal of uncertainty 
in this general area, and it is not always 
apparent in a given situation whether 
the Combines Act applies or whether 
regulation provides immunity. Justice 
M cRuer’s decision in the Canadian Brew­
eries Case suggests that a regulatory 
authority must not only have the power 
to regulate an activity but the power 
must be exercised, for that activity to 
lie outside the Act. There is some doubt 
where, for example, rates are agreed upon 
by an industry and merely allowed or 
disallowed by the regulatory authority, 
that the latter has effectively exercised 
its regulatory power. We will be attem p­
ting to answer this type of question and 
to generally clarify the relationship be­
tween regulated industries and the Com­
bines Act in the Stage II amendments 
to competition policy.

I might just briefly mention a re­
lated problem which we will be attem pting 
to come to terms with in the forthcoming 
revision. It sometimes happens that a 
regulation aimed at achieving a perfectly 
legitimate objective for which a govern­
ment agency is responsible lessens com­
petition. While this cannot be avoided 
in some cases it may be unnecessary in 
others where both the objectives of the 
specialized agency and that of competi­
tion policy can be met. This would be 
less likely to occur if regulatory agencies 
were required to take some account of 
competition policy in reaching their 
decisions. I think it’s most important 
that they do so; and I hope that in the 
near future we can begin to move in 
this direction and thereby help to reduce

the conflict between competition policy 
and other legitimate government ob­
jectives.

A t any rate, as the legislation and 
the jurisprudence now stand, there are 
im portant matters in the area of the 
professions to which competition policy 
would seem not to apply. I am thinking 
here, particularly, of the fee setting 
arrangements emerging out of Provincial 
programs such as “m edicare”, and of the 
practice of setting entry requirements 
to preserve professional standards. A t 
the same time, however, there is an 
im portant range of activities carried out 
by professional bodies which is not cover­
ed by provincial law; here the revised 
Combines Act applies and has the pros­
pect of becoming an effective instrument 
for asserting the public interest.

So that my enthusiasm does not
mislead you, let me emphasize that there 
is a good deal of uncertainty regarding 
the precise implications of Combines law 
for the professions. The im portant sec­
tion 32 of the Bill, which pertains to 
agreements to lessen competition, only 
became applicable to the service sector 
on July 1st of 1976. Therefore, like
many of you, we are still awaiting a test
of the legislation’s strengths and weak­
nesses in this area.

With the recent revision we have, 
however, begun seriously to examine a 
number of professional rules and activi­
ties. One of these is the restriction on 
the professional’s right to disseminate 
information. This is perhaps the most 
prevalent practice among professional, 
groups. It can also be a particularly 
pernicious one from the point of view 
of competition policy, as some recent 
studies in the U.S. illustrate. Lee Benham, 
for example, found that, owing to the 
lack of information and the resulting 
absence of price competition, prices for 
eyeglasses were 25%  to 40%  higher 
in markets with greater professional con­
trol. He noted that these higher prices 
were “ in turn associated with a signifi­
cant reduction in the proportion of in­
dividuals obtaining eyeglasses during a 
vear” .* A studv of advertising restric­
tions in the U.S. drug industry came up 
with similar evidence of a significant loss 
to consumers. One might reasonably ex­
pect that the burden of such losses weighs 
especially heavily on the shoulders of 
low-income consumers.

In defense of these restrictions, it 
is argued that advertising is ‘unprofes­
sional’, that it could mislead the public 
and endanger necessary public trust and 
confidence in the professions. But the 
advertising of, for example, legal services 
need not resemble, say, the advertising 
of toothpaste. Advertising, far from being 
demeaning, can be a dignified and re­
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sponsible method of informing the public 
about the type of services being offered 
and their price. In this regard one only 
has to look at the informative advertising 
sponsored by various interest groups and 
trade Associations.

There are to be sure examples from 
the past of professional advertising of a 
somewhat startling character. We have, 
for example, the following which appear­
ed on a huge tablet in the market square 
of Rome:

“Telegonius . . . has a positively en­
cyclopaedic knowledge of all Roman 
edicts, statutes, decrees, proclamations, 
judicial decisions, etcetera, past, pres­
ent, operative, dorm ant or inoperative. 
A t half an hour’s notice the most 
learned and eloquent Telegonius can 
supply his clients with precise and 
legally incontrovertible opinions in any 
judicial m atter under the sun . . .  No 
client of Telegonius has ever been 
known to suffer an adverse verdict in 
any court —  unless his opponent has 
by chance also drunk from the same 
fountain of oratorical wisdom and 
eloquence.” *

I have it on good authority that 
today’s lawyers are a much more modest 
bunch. W hether or not this is the case, 
professional practice, and public attitudes 
and expectations are certainly much dif­
ferent from Telegonius’ day. There is 
now as well, of course, im portant legis­
lation to discourage such rhetorical flights 
of fancy in advertising. This is not to 
deny that advertising can be misleading, 
and, indeed, degrading. This remains a 
possibility in the professions as elsewhere 
—  notwithstanding existing legislative 
and other safeguards. However, the dan­
gers in this regard do not provide a 
justification for the very complete and 
very firm control many professional 
groups have imposed over the flow of 
information.

The approach in Bill C-2 reflects 
this view and our general concern that, 
in many cases, restrictions on advertising 
are incompatible with their relative costs 
and benefits to the public. O ur focus in 
the legislation is on those restrictive ar­
rangements which unduly lessen com pe­
tition. Advertising arrangements that are 
not harmful to competition are specifi­
cally exempted (Section 32 (2 )). There is 
also explicit recognition in the Act (Sec­
tion 32 (6 ))  that protection of the public 
may require rules relating to professional 
“standards of competence and integrity” . 
But where such restrictive agreements 
cannot be justified as being “reasonably 
necessary for the protection of the pub­
lic” , and they are likely to unduly lessen 
competition with respect to price or 
quality we are very much concerned. A 
restriction on advertising of this type

risks being in violation of section 32 
of the Act.

A nother practice which concerns us 
is the attem pt to control professional fees. 
Regulations governing fees are not as 
widespread as regulations on advertising. 
And where fee schedules do exist, they 
are, at times, difficult to enforce. It is 
not uncommon for a tariff schedule to 
be set aside, for example, where the pro­
fessional is selling his services to a large 
buyer with a substantial degree of bar­
gaining power. But there are im portant 
areas where fees are effectively m aintain­
ed —  and at some considerable cost to 
society.

The issue was put quite well, I 
think, in a recent U.S. Supreme Court 
test of price-fixing in the legal profession. 
It was the im portant case of Goldfarb v. 
Virginia. The Prosecuting attorney, Sol­
icitor General Robert Bork, asked why 
the antitrust laws should not apply to 
lawyers. “The answer is said to be the 
ethical responsibilities of the bar” , he 
noted; but “one searches in vam for the 
connection between professional ethics 
and price-fixing for professional ser­
vices.”

One does indeed. The argument put 
forth, that fees must be set to preserve 
professional standards, is not at all con­
vincing. W here it is desirable to ensure 
a certain quality of professional service 
—  and let me emphasize that in many 
cases it is not desirable to deprive the 
consumer of his choice in this way —  
where it is desirable, however, there are 
more effective and less costly approaches. 
The elimination of price competition has, 
as I have indicated, m ajor implications 
for efficiency, for innovation and change, 
and for costs and prices in the industry. 
The attem pt to impose a given fee struc­
ture, moreover, can lead to severe dis­
tortions with respect to allocation of 
time and talent within a profession. The 
restrictions on price-cutting along with 
most restrictions on advertising are un­
desirable of course from the point of 
view of consumers; one might expect that 
they are also fairly disagreeable to new 
entrants to the profession who, by being 
denied the opportunity to use these com­
petitive devices, are put at a significant 
disadvantage.

In regard to pricing restrictions, 
it is again section 32 of the Combines 
Act which is relevant. The question the 
courts will have to decide in each case 
is ‘Does the practice of the association 
with respect to fees constitute an ar­
rangement to unduly limit com petition?’ 
The general contention is that by publish­
ing a fee schedule, the professional body 
is only providing its members with a 
suggested list of charges. This may be the 
case, but the facts could indicate that

the issuance of such a schedule amounts 
to much m ore than a suggestion. W here, 
for example, there is evidence of attempts 
having been m ade to enforce an agreed- 
upon schedule of fees, I would think 
it would be quite difficult to conclude 
that a price-fixing arrangem ent did not 
exist. Less direct evidence may point in 
the same direction. W here, for example, 
it is clear that m ost practitioners in an 
area raised their fees to a newly recom­
mended level in the reasonable expecta­
tion that the tariff schedule would be 
substantially followed, the courts could 
very well find that the association has 
entered into an arrangem ent under the 
terms of section 32 of the Act.

In this connection, it is instructive 
to note the decision of the court in the 
recent Arm co case (Regina v. Arm co 
Canada Ltd. (1975) O .R. 521). There 
was no direct evidence of a price-fixing 
agreement in this case, and indeed some 
of the published statements would tend 
to suggest quite otherwise. There was, 
however, evidence that after much dis­
cussion on the subject the industry had 
adopted an “open pricing policy”, the 
key to which was publication of a price 
list by one of the firms and its prom pt 
adoption by the rem ainder of the ac­
cused. The cumulative effect of the evi­
dence indicated to Justice Lerner that 
there was indeed an arrangem ent to 
lessen competition unduly —  a con­
clusion which was substantiated by the 
evidence of “consistent and rem arkable 
uniform ity” in pricing.

My Departm ent is aware that it has 
been the custom of a num ber of p ro­
fessional associations to propose, discuss, 
authorize, and circulate, fee schedules 
which have been widely adopted by their 
respective memberships. There appears 
to be sufficient similarity between the 
situation in these cases and that in the 
Armco case to caution the wise and wary 
against continuation of such practices. 
The prohibitions in the Combines In­
vestigation Act are crim inal law and I 
cannot help speculating on the ultimate 
consequences of prosecution of members 
of a group whose by-laws provide for 
suspension of a m em ber who has been 
convicted of an indictable offence.

In our efforts to come to terms with 
price fixing and with other restrictive 
practices in the professions, we can bene­
fit from the experience of other countries. 
The U.S. record of achievement in this 
area is beginning to look especially im­
pressive. In the recent case of Goldfarb 
v. Virginia, which I referred to earlier, 
the U.S. Supreme Court ruled for the 
first time that price-fixing among pro­
fessionals can be in violation of federal 
antitrust laws. This has paved the way 
for a num ber of actions: the Justice 
Departm ent, for example, has recently
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challenged the advertising bans of the 
American Medical Association and Am er­
ican Bar Association: and the pricing 
restrictions of the Institute of Public 
Accountants, the Society of Anaesthes- 
iologists, and American Institute of A r­
chitects, among others. The British gov­
ernment has also become increasingly 
concerned about the practices of profes­
sionals, and it is now waiting to hear 
what the Monopolies Commission will 
have to say following its examination of 
specific professional groups.

I think that what we are seeing 
quite generally is a significant change 
in the public attitude towards self­
regulation. To a greater extent than ever 
before, people are making invidious com­
parisons, and questioning whether it is 
necessary and desirable to endow some 
groups with special powers. The decision 
in Canada’s case to extend competition 
policy to the self-regulating professions 
represents, I think, a positive and sig­
nificant response to public concern on this 
issue.

A t the same time, however, we 
should fully recognize the substantial 
barriers against com petition in the pro­
fessions. In many cases it is not merely 
a problem of anticom petitive rules —  
important as these are. The m ore general 
problem often is that the members of 
professional groups are led to think of 
each other not as com petitors but as 
colleagues, or, to use Reuben Kessel’s 
terminology fellow members of an “in­
group” . One just does not question the 
work of one’s colleagues: never mind 
that such openness could lead to m ore 
effective decision-making by consumers 
and contribute to  an im provement in 
professional standards. Clearly, this per­
spective is not something that can be 
changed easily or quickly. It will require 
the co-operation of federal and provincial 
authorities and a com mitm ent by both to 
strengthen the role of competitive forces 
in this im portant area of the economy. 
Undertakings to provide such a com ­
mitment would, I think, constitute a most 
fitting tribute to  A dam  Smith on this 
bicentennial of the W ealth of Nations.

*D.S. Lees, Ec. Consequences of the Pro­
fessions, The Institute of Econom ic Affairs, 
London, 1966, pg. 4.

♦The Monopolies Commission, Part I; The 
Report, H.M.S.O., London, 1970, pg. 69.̂

♦John Palmer, “A further Analysis of Pro­
vincial Trucking Regulation.” The BeU 
Journal of Econom ics and M anagement 
Science, Vol. 4, No. 2 (Autumn 1973),
pp. 655-664.

♦Lee and Alexander Benham, “Regulating  
Through the Professions: A perspective on 
Information Control.” The Journal of Law  
and Econom ics, Vol. XVIII, October 1975, 
pp. 421-44.

♦Quoted in Lees, op. cit. p. 25.

ACROSS

1. Place in a description preamble. (7)
5. See 10 across.
8. M eter associated with Tellurom eter 

M RA3 and Geodim eter 6 (3).
9. Rock composed of feldspar, quartz 

and usually mica. (7)
10. & 5A. Found on 2 down. Not to be 

confused with Vi of a set of dentures. 
(5, 5)

11. Medicinal beverage. (3)
12. Lease, (anag) (5).
13. Part of the bed of a river or lake. (5)
16. A lternate snake bite remedy. (3)
18. Names in a land registry office. (6)
21. M aster a natural boundary. (6)
24. Referee appointed under Drainage

Act. (abbr.) (3)
26. Integer-absolute value of “E ” (For­

tran IV) (5).
29. Drive an S.I.B., horticulturally speak­

ing. (5)
30. Out of date survey m onument (abbr.)

(3).
31. Circles of latitude. (5)
32. Part of a township lot. (7)
33. Survey corporation that manufactures 

photogram m etric equipment. (3)
34. Portable structure for long distance 

sights by Lam bert. (5)
35. The nouns of mathem atical grammar 

(Hogben). (7)

DOWN
1. Cut off by a chord. (7)
2. Move this theodolite. (7)

3. Geological plane bisecting anti-cline 
lengthwise. (5)

4. Capacity for doing work. (6)
5. Straight line joining nadir and zenith. 

(5)
6. Characters not generally acceptable 

to desk-top computers. (5)
7. An oblate spheroid following the

ecliptic. (5)
14. Organ used for ‘shout’ lines. (3)
15. O.L.S. M anual, Sec. 5.6, Item  6

(Ontario), (abbr.) (3)
16. O ntario’s laws, (abbr.) (3)
17. Crown Lands abbr. for Twp. of

Estomb. (3)
19. M ilitant organisation, (abbr.) (3)
20. O.L.S. Sury. (3)
22. N ot to be m ade on field notes. (7)
23. Statium (Latin) (anag) (7).
25. O.L.S. No. 819. (6)
26. I punt (anag) (5).
27. M unicipal statute. (5)
28. y = A .e — bx2 is the norm al curve 

o f  (5).
29. A transparent body used for refract­

ing light. (5)

Solution to Puzzle, Spring 1977 Issue 
ELEMENTS OF 

PHOTOGRAMMETRY
Developments leading to the present 

day science of photogram m etry occurred 
long before the invention of photography. 
As early as 350 B.C., Aristotle referred 
to the process of projecting images op­
tically.
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